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THIS was a writ of error to reverfe a decree of the Salvagealiowed
circuit court which reverfed the decree of the diftrict to 2 United

court of New- York fo far as it allowed falvage to the re- :,t::fsfg:}’[::

captors of the fhip Amelia and her cargo. re-capture of a
. Hamburgh vefe
The libel in the diftrict coutt was filed November cth i<l outof the
hands of the

1799, by captain Talbot, in behalf of himftlf and the French, (Brance
other officers and crew of the United States fhip of war and Hamburgh-
the.Conftitution, againft the thip Amelia, her tackle, fur- being neutral to

) . . each other) on
niture and cargo; and fets forth: the ground that

. . the wus in
1. That in purfuance of inftru@ions from the prefident danger of con-
of the United States e fubdued, feized, &c. on the high jemiation un-
feas, the faid fhip ‘Amelia and cargo, &c. 2nd brought gocres of soif
her into the port of New-York. Tanuary, 1798.
The United

' . . . +.y. States & France
2. That at the time of capture fhe was armed with ;* )" year

eight carriage-guns and was under the command of citoy- 1799, were in
en Ltienne Prevoft, a French officer of marine, and had 2 fate of par-
on board, befides the commander, eleven French mariners, .‘1’.'“;' fooport
That the libellant has been informed that the, being the gemard for-
property-of fome perfon to him unknown, failed from fulvage, there-
Calcutta, an Englifh port in the Eaft-Indies, bound for capture muft be
s e, cy R lawful, and a
fome port in Eutope ; that upon her f2id voyage the was 7' 2 for-
‘met with and captured by a French national corvette, cal- vice muft b
led La Diligente, commanded by L. J. Dubois, who took reudered.
out of her the captain and crew of the Ametin, with all the Probadle canfe is_
1cca . fufficient to ren-
papers relating to her and her cargo, and placed the faid gqp 4. re-cap-
Etienne Prevoft, and the faid French mariners, on board ture lawful.
of her, and ordered her to St. Domingo for adjndication, Where the
as agood and lawful prize ; and that the remained in the "™ of fal-
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Tausor  full and peaceible pofleflion of the French, from the time
o of her capture, for the fpace of ten days, whereby, the
SEEMAN. .y . ] Y8
s libellant is advifed, that, as well by the law of nations,
vage isnot re- 25 by the paticular laws of France, the faid fhip became,
gulated by po- and was to be confidered as a French fhip.
fitive law, it ’ ’
muft be deter-  Yhereupon, he prays ufuar procefs, &c. and con-
mined by the d . . C
principles of - demmnation s or, in cafe reftoration thould be decreed, that
general aw. it may be on payment of fuch falvage as by law ought

Marine ordi« o be paid for the fame.
nances of ‘fo- :

reign countries,

promujgated by
the executive,
by order of the
Jegiffatureof the
United States,
may be read in

The claim and anfwer of Ha~s Frederic Seeman in be-
half of Meflrs. Chgpeau Rouge and Co. of Hamburgh,
owners.of the fhip Amelia and her cargo, ftated, That 51(3
faid fhip commanded by Jacob F. Engelbrecht, as mafter,
failed .on the 20th of February, 1798, from Hambugh on

the courts of the a voyage to the Eaft-Indies, where fhe arrived {afe ; that in
gxi}:ﬂnsf;?:lf;r April, 1799, fhe left Calcutta bound to Hamburghj; that
authentication -during her voyage, and at the time of her capture by the

or proof. JFrench, fhe and her cargo belonged to Meflrs. Chapeap
Municipal Irws R ouge and Co. citizens of Hamburgh, and if reftored fhe
ffé‘;':;g" 1" will be wholly their property ; that on the 6th of Septem-
gene- U MR " : s

tally 1o be  ber, on her voyage home, fhe was captured on the high
proved as.  feas by a French armed veflel commanded by citizen Du-
faGs. ‘bois, who took out the mafter and thirteen of her crew
and all her papers, leaving on board the claimant,who was

mate of the Amelia, the doétor, and five other men,

That the French commander put on board twelve hands

and ordered her to 5t. Domingo, and parted from her on

the sth day after her capture. That on the 15th of Sep-

tember, the Amelia, while in pofleflion of the French,

was captured, without any refiftance on her part, by the

faid fhip of war, the Conftitution, and brought into New-

York. - That the Amelia had .cight carriage guns, it bé~

ing ufual for all veffels in the trade fhe was carrying on to

‘be armed, even in times of general peace. Thatthere be-

ing peace between France and Hamburgh at the time of

the firft capture, and alfo between: the énited States and

Hamburgh, and between the United States and Fraace,

the poffeflion of the. Amelia by the French, in the man-

ner, and for the time ftuted in the faid libel, could nei-

- ther by the laws of nations, nor by the laws of France,

nor by thofe of the United States, change the property of

the faid fhip Amelia and ner cargo, or make the {fame liable
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Yo condemnation’in‘a French court of admiralty ; that the
fame could not therefore be confidered as French proper-

5 wherefore, he prays reftoration in like plight as at tne
time of capture by the fhip Conftitution, with cofts and
charges.

'On the 16th December, 1799, the diftri&t judge, by
eonfent of parties, made an interlocutory decree, direCting
the marfhal to fell the fhip and cargo, and bring the mo-
ney into court; and that the clerk thould pay half of the
amount of fales to the claimant, on his giving fecurity to
refund in cafe the court fhould fo decree; and that the
clerk thould retain the othér half in his hands, together
with all cofts and charges, &c.

©Afterwards, on the 25th of February, 1800, the judge
of the diftri@ court made his final decree, dirccting half
of the grofs amount of fales of the thip and cargo, with-
out any deduction whatever, to be paid.to the libellant
for the ufe of the officers and crew of the fhip Conftitu-
tion, ‘to be diftributed according to the a& ‘of congrefs
foi the government of the navy of the United States.
And that. out of the other moiety, the clerk fhould pay
the officers of the court, and the protors for the libellant
and claimant, their taxed, cofts and charges, and that the
‘refidue fhould be paid to the owners of the Amelia or
their agent. - ' :

From this decree the claimant appealed to the circuit
court. .

At the eircuit court for the diftri¢t of New-York in
April, 1800, before judge Wathington and the diftrict
judge;, - the caufe was argued by B. Livingfton and Burr
for the appellant, and Harrifon and Hamilton for the re-
fpondent; and on the gth of .April, 1800, the circuit
¢ourt made the following decree, viz.-

¢« That the decree of the diftri court, fo far forth asat
¢ orders a payment, by the clerk, of a moiety of the grofs’
¢ amount of fales to Silas Talbot, commander, &c. and to
¢ the officers and crew of the faid fhip Conftitution, is
-# grroneous, and fo far forth be reverfed without cofts;
¢ that is to fay, the court, confidering the admiffion on

Tarsor
v,
SERMAN.
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« the part of the refpondent, that the -papers brought
“here by Jacob Frederic Englebrecht, mafter of the
“ faid fhip Amelia, prove her and her cargo to be Ham-
“burgh property, and alfo confidering that as the nation
¢ to which the owners of the faid thip and cargo belong,
“is in amity with the French republic, the faid fhip and
#¢ cargo could not, confiftently with the laws of nations,
¢ be condemned by the Freach as a lawful prize, and that
¢ therefore no fervice was rendered by the United States
¢ ihip of war the Conftitution, or by the commander,
“ oflicers or crew thereof, by the re-capture aforefaid.

¢ Whereupon it is ordered, adjudged and decreed by
¢« the court, and it is hereby ordered, adjudged and de-
“ creed by the authority of the fame, that the former
¢ part of the decree of the diftrit court, by which a

" ¢ moiety of the proceeds is allowed to the commander,

¢ officers and crew aforefaid, be and the fame is hereby
$¢ reverfed.

« And the court further confidering all the circum-
¢ ftances of the prefent cafe arifing from the capture and

¢ re~capture ftated in the libel and claim 4nd anfwer, and

¢ that"by the fale of the faid fhip Amelia and her cargo,

¢ made with the exprels confent of the appellant, the cofts

¢ and charges in this caufe have nearly all accrued, and
< that therefore the expenfes fhould be defrayed out of

. % the proceeds, T hereupon, it is hereby further ordered,

«¢ adjudged and decreed by the court, that fo much of

- ¢ the faid decree of -the faid diftrict court as relates to the

“ payment, by the clerk, to the {everal officers qf the
¢ court, and to the proctors of the libellant and clatmant
#¢ in this caufe, of their taxed cofts and charges, out of
« the other moiety of the faid proceeds, and alfo of the
“ refidue of the faid laft mentioned moiety, after deduct-
< ing the cofts and charges aforefaid, to the owner or
« ¢wners of the faid fhip Amelia and her cargo, or to
< their legal reprefentatives, be and the fame is hereby
& affirmed.

To reverfe this decree -the libellant fued out a writof
ervor to the fupreme court; #nd by cenfent of parties,
she following ftatement of falts was annexed to the re~
cord .which came up.
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« The fhip Amelia failed from Calcutta in Bengal, in.

¢ the month of April, 1799, loaded with a cargo of the
<« product and manufattory of that country, confifting
« of cotton, fugars, and dry goods in bales, and was
¢¢ bound to Hamburgh.

¢« On the 6th of September in the fame year, the was
¢t captured, while in the purfuit of her faid voyage, by
¢ the French national corvette La Diligente, L .J. Dubois
¢ commander, who tock out her captain and part of her
¢« crew, together with moft of her papers, and placed a
+¢ prize mafter and French failors on board of her, order-
¢ ing the prize mafter to conduct her to St. Domingo, to
¢ be judged according to the laws of war.

4 On the 15th of the fame month of September, the
¢ United States fhip of war the Conftitation, command-
¢ ed by Silas Talbot, efquire, the libellant, fell in with
¢ and re-captured the Amelia, fhe being then in full pof-
¢ feffion of the French, and purfuing her courfe for St.
« Domingo according to the orders received from the
¢¢ captain of the French corvette. '

«¢ At the time of the re-capture, the Amelia had eight
¢ iron cannon mounted, and eight wooden guns, with
¢t which fthe left Calcutta, as before ftated.

“ From fuch of the fhips papers as were found on
« board, and the teftimony in the caule, the fhip Amelia
st and her cargo appear to have been the property of
¢« Chapeau Rouge, a citizen of Hamburgh, refiding and
¢ carrying on commerce in that placc.

-¢¢ It is conceded that the republic of France and

¢¢ the city of Hamburgh are not in a ftatc of hottility to-

¢ ecach other ; and that Hamburgh is to be confidered
¢ as neutral between the prefent belligerent powers.

¢ The Amelia and her cargo, having been fent by
« captain Talbot to New-York, were there libelled in
« the diftrict court, and fuch proceedings were thereupon
¢« had in that court, and the circuit court for that dif-
¢ trit, as may appear by the writ of error and re-
 turn,”

Tavrzer
<>,
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The catif¢ now came on to be argued at Auguft tetm, -
1801, by Bayard and Ingerfol for the libellant, and
Dallas, Mafon, and Levy for the claimant.

For the libellant three points were made.

‘g. That .at the time, and under the circumftandes,
the thip Amelia was liable to capture by the law, and
inftructions, to feize French armed veflels, for the pur<
pofe of being brought into port, and fubmitted t6 cgal
adjudication in the courts of the United States.

. 2. That Captain Talbot, by this capture, faved the
fhip Amelia from condemnation in a French court ‘of
admiralty.

-3+ That for this fervice, upon abftrated principles of
equity and juftice, according to the law of nations, and
the alts of congrefs, the re-captors are entitled to a com-
penfation for falvage. -

1. Had captain Talbot a right to feize the Amelia, and
bring her into port for adjudication ?

The alts of congrefs on this fubje& ought all to be

cconfidered together and in one view. This is the gene-

ral rule of conftrution where feveral ats are made in
pari- mﬁtcn& Plowden, 206. 1 Atk. 457, 458.

“The firft act authorizing captures of -French veflels, is
that of 28th May, 1798, Laws of United States, wol. 4,

. 120. 'The preamble recites that « whereas armed vef-
o ﬁl.r ﬁulmg under authority, or pretence of authority, Srom the
«.yepublic of France, have committed depredations on. the
« commerce of the United States,” &ec. therefore, it is
enalted that the prefident be authorized to inftru®t and
dire& the commanders of the armed veflels of the United
States ¢ to {eize, take and bring into any port of the
«.Urited States, to be proceeded againft according to the
«laws of nations, any fuch armed veflel, which thall have
¢« committed, or which fhall be found }overinz on the
« ¢oafts of the United States, for the purpofe of com-,

< mitting depredations on the veflels belonging to citi-

¢ zens thercof ;3 and alfo to re-take any fhip or veffel of
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& any citizen or citizens of the United States, which
#¢ may have been captured by any fuch armed veffel.”

The Amelia was « an armed veflel failing under autho-
« rity. from the republic of France,” and if fhe had com

mitted, or had been found hovering on the coaft for the

purpose of committing depredations on the veflels of the
citizens of the United States, {he would have been clearly
Jiable 'to capture under this a&t of congrefs.. This'alt s
entitled ¢« Ana&t more effectually to prote& the commerce
¢¢ and coafts of the United States ;” and by it the objects
of capture are limited to ¢ armed veflels failing under
- authority, or pretence of authority, from the republic
s« of France, which {hall have committed, or which fhall
«¢ he found hovering on. the coafts of the United States,
¢ for the purpofe of committing depredations,” &c.” It
was foon perceived thaca right of capturey fo limited,
‘would not afford what the aét contemplated, an effeiual
proteltion to the commerce of the United States. Con-
grefs, thercfore, on the gth July, 1798, atthe fame fef~
fion, paffed the ¢ a& further to proteét the.commerce of
¢ the United States,” (Laws United States, wl. 4. p.
163. ) and thereby took off the reftrition of the former
act, which limited captures to veflels having ‘aGtuplly
committed depredation, or which were hovering on-the
coaft for that purpofe. This a& authorizes the capture

of any ¢ armed French wveffel on the high feas,” and if

the Amelia was {fych an armed French veffel as is con-
templated by this act, fhe was liable to capture, and it
'was the duty of captain Talbot to take her and bring her
into port. Another aét was pafled at the, fame feflion,
on the 25th June, 1798, (Laws United States, wol. 4. p.
148. ) entitled * An a&k to authorize the defence of the
¢« merchant veflels of the United States againft French
¢ depredations,” which, as it conftitutes a part of that
,fyﬁem of defence and oppofition which the legiflature
had in view, ought to be taken into confideration. Jt
enalts that merchant vefléls of citizens of the United
States may oppofe and defend againft any fearch, reftraint
or feizure which fhall be attempted ¢ by the commander
¢ ar crew of any armed veflel failing um]e"r French colours,
(S or alling, or pretending to aély by, or under the authority
¢ of the French republic,” and in cafe of attack may repel
the fame, and fubdue and capture the veflel. The court

‘TaLsoT
U,
SEEMAN.
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in conftruing any one of thefe laws will not confine
shemfelves to the frick letter of that particular law, but

will confider the {pirit of the times, and the object and

intention of the legiflature. It is cvident by the title of
the a&t of July gth, 1798, and by the general complexion
of all the afts of that feflion upon the fubjet, that it
was not the intention of congrefs, by the at of July gth,
to reftri¢t the cafcs of capture contemplated by the aék of
28th May, but to enlarge them. The {pirit of the peo~
ple was roufed; they demanded 2 more vigorous and a.
more effeCtual oppofition to the aggrefions of France,

and the {pirit of congrefs rofe with that of the people.

It cannot be fuppofed that having in J7ay ufed the

expreflion, ¢ armed veflels failing under authority, or
« pretence of authority, from the republic of France,”

and in Fune the expreflion, “ any armed veflel {ailing

« under French colours, oradting, or pretending to ad¥,

« by, or under the authority of the Irench republic,”

they meant to reftrict the cafes of capture, in Fuly, when

ther ufed the woids ¢ any armed French veffel.” On the

contrary, the confidence in the national opinion'was in-

creafed, and further meafures of defence were adopted,

intending not to recede from any thing done before, but

to amplify the oppofition. 'The aét of July was in addi-

tion to, not in derogation from, the act of May. Con-

grefs evidently meant the fame defcription of veflels, in

each of thofeats. ¢ Armed veflels failing under autho-

« rity, or pretence of authority,,of France,” and ¢«arm-

« ed veffels failing under French colours, or alting, or

« pretending to act under authority of the French repub-

¢ lic,” and ¢ armed French veflels,” muft be underftood

to be the fame.

If there is a difference no reafon can be given for it.
A veffel, in the circumftances of the Amelia, was as ca~
pable of annoying our commerce as if {he had been own=
ed by Frenchmen. Her force was at the command of
France, and there can be no doubt but the would have
captured any unarmed American that might have fallen
in her way. She was, therefore, one of the objects of that
hoftility which congrefs had authorized. Congrefs have
the power of declaring war. They may declare a general
war, or a partial war. So it may be a general maritime
war, ora partial marinme war.
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'This court, in the cafe of Bafs and Tingey, have de-
cided that the fituation of this country with regard to
France, was that of ‘a partial and limited war. The fub-
ftantial queftion here is, whether the cafe of the Amelia
1s a cafus belli—whether the was an obje& of that limited
war. The kind of war which exifted was a war againft all
French force found upon the ocean, to feize it and bring
itin, that it might not injure our commerce. It is pre-
cifely as if congrefs had authorized the capture of a//
French veflels, excepting thofe unarmed., If fuch had
been the expreflions, there could be no doubt of the right
to capture. The obje@ of the war being to deftroy
French armed force, and not French property, it made

TaLBOT
.
SEEMAN.
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no difference in whom the abfolute property of the veffel

.was, if her forcé was under the command of France.
Suppofe the. Amelia had captured an American, by what
nation would the capture be made ? by Hamburgh—or by
France ? There can be no doubt but the injury would be
attributed to.TFrance. She was under French colours,
armed, and to every intent an object of the partial war
which exifted; and if {o, her cafe is governed by the
rights of war, and by the law of nations, as they. exift
ina ftate of general war:

Perhaps it may be faid that this proves too much, and

that if true, the Ameli» muft be condemned as prize.—

This would be true if the rights of a third party did not
intérfere.  Having accomplifhed the obje@t of ‘the war,
a3 it relates to this cafe, in wrefting from France the arm-
ed force, we muft now refpect the rights of a neutral na-
tion, .and reftore the property to its lawful owner. But
this is a fubfequent confideration. It is only neceflary
now to fhew that the capture. was fo far a lawful adt as
‘to be capable of fupporting a claim of falvage. At firft
view fhe certainly  prefented the appearance of fuch an
armed French fhip as the libellant was bound in duty to
feize and bring in, at leaft for further examination. He
‘had probabdle caufe, at leaft, which is fufficient to juftify
the feizure and detention. But if the was liable to be
condemned by France, being in the hands and poffeflion
of the French, fhe was within the fcope of the war which
exifted between the United States and France ; the was
‘within the meaning of the a&t of congrefs.* '

i * Bayard~What authority is there for American armed veffels to re-
capture Britifh veflels taken by the French . .
B Chafz, Frflice,
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TaLsoT The att.of July gives no new authority to re-capture
Sermay, American veflels; it only gives to private armed veffels

\ , the fame right, which the'act of May gives to the public
armed veflels, to make captures anz’{ gre-captures.P But
the act of May only authorizes the re-capture of Ames=
rican veflels, ¢« which may have been captured by any
Such armed veflel,” 1. ¢. by armed veffels failing under
authority from the republic of i rance, and which thall
have committed, or be found hovering on the coafts for
the purpofeof committing depredations on ourcommerce.”
Yet the inftrutions from the prefident were to re-capture
all American veffels. 'Thefe inftruétions fhew the opinion
of the executive upon the conftruction of the aéts of conw
grefs, and for that purpofe they were offered to be read.

The counfel for the claimant objected to’their being
read, becaufe they were not in the record. ‘

The counfel for the libellant contended they had a right
to read them as matter of opinion, but did not offer them
as matter of fact.4 'The court refufed to hear them.

2. The fecond point 1s, that a fervice was rendered to
the owners of the Amelia, by the re-capture, in as much

Chafe, *uftice— s there any cafe where it has been decided in our
¢ courts that fuch a re-capture was lawful ?” .

« It has been fo decided in the Englith courts.” -

The counfel on both fides'admitted that no fuch cafe had occurred in
this country. .

4 Clafe, Suffice —1 zm againft reading the inftru@ions, becaufe’l am .
againft bringing the executive into court on any occafion. It has been
decided, as T think, in this court, that inftrucions fhould not be read. -

T think it was in a cafe of infiructions to the colle@tors. It ‘was op-
pofed by judge Iredell, and the oppofition acquiefced in by the ‘coust.

Paterfon, Fuftice—The inftru&ions can only be evidence of the opi-
nion of thc exccutive, which is not binding upon us.

Marfeall, Chicf Fuftice ~—1 have no obje&ion te hearing them, but
they will have no influence on my opinion:

Moore, Fufice—~Mr. Bayard can ftate all they contain, and they may
Be confidered as part of his argument, :

Bayard —May I'be permiitted to read them as.a part of my fpeech ¥
. The Court.~Weare willing to hear them as the opinion of Mr. Bayard,
but not as the opinion of the executive. .

Bayard —¥ acquiefce in the opinion of the court. My reafons for wifh-
ing to read them were, becaufe the opinion of learned men, and men of
fcience, will always have fome weight with other learned men. Andthe
ccurt would confider well the opinion of the executive before they would
decide contrary to it.
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as fhe was thereby faved from condemnation in a French
court of admiralty.

To fupport this pofition, the counfel for the libellant
relied on the general fyftem of violation of neutral rights'
-adopted by France.

In general cafes, when belligérents refpc&vthe law of .

nations, no falvage can be claimed for the re-capture of a
neutral veffel, becaufe no fervice is rendered ; but rather
a differvice, becaufe the captured would, in the courts of

* the captors, recover damages and cofts, for the illegal cap-
ture and detention,

The principle upon which the circuit court decided is’

not denied ; butitis contended that a fervice was render-
ed by the re-capture. To fhew this, the counfel for the
libellant offered to read the meflage from the prefident to
both houfes of congrefs, of 4th May, 1798, containing
the communications from our envoys extraordinary at
Paris, to the department of ftate, and fundry arrets and
decrees of the government of France, in violation of
neutral rights, and- of the laws of nations; and particu-
larly the decree of the council of five hundred of 29th

Nivofe, ‘an 6, (Jan. 18, 1798,) which declares, ¢« That
¢ the chara@er of vefltls, relative to their quality of neu-

¢ ter or enemy, fhall be determined by their cargo; in
¢ confequence, every veflel found at fea, loaded, in whole
¢ or in part, with merchandize the produion of England
¢ or of her poffeflions, fhall be declared good prize, who-
s¢ ever the owner of thefe goods or merchandize may be.”

The counfel for the claimant objeted to the redding of
thofe difpatches, becaufe they were matter of faét. No
new fa&t can be thewn on the writ of error. Neither the
pleadings, nor the ftatement of facts accompanying the

" record, give notice of introducing this new matter. B
the a& of congrefs, wol. 1. p. 6o, 61, a ftate of the cafe
muft come up with the record ; and is conclufive on this
court, 3 Dal. 321, Wifeart v. Dauchy. ib. p. 327,
Lllfworth, chief juflice, faid, a writ of error removes only
matter of law. Arrets and decrees of foreign govern-
ments, are matters of fact, and muft be proved as fuch,
and the court can not notice them unlefs thewn in the

Tavsor
.
SrEMAN,
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warsor  pleadings, admitted or proved. 1.P. Wms. 429, 431.
v Freemoult v, Dodive.  Douglas, 557,  Bernard: v. Mot

SEEMAN.

\ yteaux. 'The fame cafe in the 2d edition, p. 575 to 579.

In that cafe the court could not take notice of the arret
of July, 1778, as it had not been given in evidence at
the trial.

The general conduct of France is a matter of falt,
which can only be noticed by the fovereign of the ftate.
Judzment upon a writ of error muft be upon the fame
facts upon which the judgment below was predicated.
3 Bl Com. g405. ( Williams's edition 407.) 8. Term Rep.-
438, 434, 566. If it is matter of law, it is not fuch
law as is binding upon this court, and therefore they
cannot officially take notice of it. Foreign laws muilt be
proved as falts. 3 Woodifon 306. 2 Eq.ca. ab. 289, 476.
2. Salk. 651. Wayw. Yally, 6 Mod. 195. fame cafe. Cowp.
174, 175, Moflyn v. Fabrigas. 'The law mift be given
in evidence. Bos. &' Pul. 171, 175, 138. 8 Term Rep.
566, Falts cannot be adduced to contradick. the record.
8 Term Rep. 438. In 2. Rob. 126, (American ed. ) the
Providentia. Dr. Scott relied on the king’s inftructions,
but that was becaufe the king has the power of war and
peace. '

A ftate of the cafe is like a fpecial verdié&t; nothing’
rew can be added to it.

In 1. Rob. 5%. The Samta Cruz. Dr. Scott required
the ordinances of Portugal to be proved, and evidence
of the decifions of their tribunals upon them.

On the contrawy, it was faid by the counfel for ‘the libel-
lant, that this cafe differs from evidence offered to a jury.
In chancery, if evidence is not legal the chancellor will

_hearit, but will give it no weight. The pamphlet con-
taining the difpatches is offered to be read, not to fhew
what are the municipal laws of France, but what is the
law of . nations in France j- to thew how it has been modi-~
fied by that government. We are before this court as a
court of admiralty, and not as a court of common law.

" Allthe world are parties to a decreeof a courtof admiralty.
Bernardi v, Motteux. Doug. §60 or §81. This court is now
to-decide by the law ‘of nations, not by municipal regn-
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lations.  All the cafes cited againft us are cafes in com-  Tarzor
mon law courts. But courts of admiralty take notice of e @
foreign ordinances which affet the law of nations, with- ("~ ;
out their being {hewn in evidence. 1 Rob. Englifb ed.

341. American ed. 287. The Maria. and 1 Rob. Englifp

ed. 368. Amevican ed. 304 fame cafe,

The objet in reading thefe difpatches is to fhew that
the law of nations was not refpected in France ; that the
conftrution of their courts of admiralty was fuch that
their decifions could not conform to the law of nations;
that the law of nations has been fo modified in France
that there was no certainty of indemnity for neutrals,
and that by the decrees and arrets of that government,
the ‘Amelia would have been condemned. They are of-
fered as the official communications of our authorized
"agents abroad to the executive, and by that department
communicated to congrefs, and publifhed in conformity
to analt of congrefs (4. wol. p. 239.) for the information
of the citizens of the United States. This a&t of con-
grefs has made them proper evidence before this court,
who are therefore bound to notice them. On the fub-
je€t of admitting foreign ordinances ina court of admi-
ralty no difficulty ever occured. The objections are only
to private municipal regulations. 'Such, it is admitted,
muft be proved as faéts, but not when they are offered
as explaining the law of nations. In 1 Rob. American ed.
288. (The Maria. ) this very decree is cited; and it is
immaterial to us whether we read it out of the difpatches’
or'out of the book which the oppofite counfel have al-
ready cited for other purpofes. By the fame rule that
they read pages §7 and 126, we may furely .read page
288.

On the part of the claimant it was replied,

That this decree -is not an a&t of congrefs, nor the
law of nations, but fimply a law of France. The record
is confined to the faéts which originally came up with
the writ of error, or fuch as may afterwards be procured
upon a fuggeftion of diminution. It is admitted that in
equity, on an appeal to the houfe of lords, nothing new
can be received. And nothing ought now to be read
which was not before the circuit court, or which that



{'avsoT
Ve
SEEMAN.

"

'e SUPREME COURT U. 5.

court was bound to notice.  In the cafes cited by the op~
pofite counfel the arrggs werg read by confent., A com~
mon law court i3 as much bound as a court of admiralty
to take notice of the law of nations, on a queftion where
that law applies; and the rules by which common law
courts 4re bound, as to evidence of the law of nations,
are equally binding on courts of admiralty.

The court {uffered the diipatches, and decrees of France,
to be read, but referved the queftion, whether they ought

.to be confidered in their decifion of this caufe, uatil the

whole argument of the cafe fhould be finithed.

 he counfel for the libellant proceeded in the argument
on the 2d point.” '

The decree of 16th of January, 1798, was not re-
pealed £ill the r4th of December, 1799, and confequently
was in full force at the time of the capture urthe 6th

‘of September, 1799. The falts fated in the -appendix

to 2d vol. of Robertfon’s reports, fthew that the French
had difcarded the law of nations, and that their condudt
towards neutrals had been fuch as to exclude every pof-
fibility of efcape. So notorious was this*condudt that

fir William Scott makes it the ground of his decifion in va-

rious cafes.

It is'not neceffary to fthew that the Amelia would cer-
tainly have been condemned. To entitle to falvage jt is
only neceffary to fhew that fhe was in a better condition
by the re-capture. Her cargo was theproduction of the
pofleflions of England, and therefore by the decree of
18th January, 1798, was liable to condemnation. The
general condut of France and of the French courts of
admiralty towards neutrals has been repeatedly adjudged
by Sir William Scott a good ground for falvage 1
Rob. 232, (The Two Friends ) 2 Rob. 246. ( The War On-
fkan. )

3dl‘y. But without reforting to the general principle
of a fervice being a ground for falvage, we claim it un-
der the exprefs terms of the alt of congrefs of the 2d of
March, 1799, entitled « an a& for the government of

"« the navy of the United States,” §. 7. vol. 4. p. 472. by
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which it is.enacted « that for the fhips or goods belongs.
% ing tqthe citizens of the United States, or to the citiw
« zens or fubje@s of any nation in amity with the
¢« United States, if re-taken from the enemy within twen~
«: ty-four hours, the owners are-to allow one-eighth part
« of the whole value for falvage, &c. and if after nine-
¢ ty-fix hours, one half ; all of which is to be paid with-
¢ out any deduction whatfoever.”

In the cafe-of :Bafi and Tingey it was decided by this
court that France was to be confidered as an enemy. The
cafe of the Amelia comes within the very words of this
a& of congrefs. She is a fhip belonging to citizens of
a nation in amity with the United States, re-taken from
the enemy after a poffeflion of ninety-fix hours.’

By the aff of congrefs of 25th Fune, 1798, wol. 4. p.
149, 150. property. of Amekrican Ccitizens, re-captured
by armed merchant veflels, is to be reftored on the pay-
ment of not lefs than one-eighth, and not more than one-
half for falvage. And by.the aétof 3d March, 1800, not
lefs than one-fixth is allowed on re-capture by a private
armed veflel, and one-eighth by a public fhip of war.

If then the re-capture of this veffel was a lawful adk,
and if fervice was renderzd thereby to the owners, the
re-captors are entitled to falvage, and the rate of that
falvage is by the a&t of congrefs fixed at one-half of the
~alue of the fhip and cargo.

On the part of the. claimant it was faid, that if France
and America were at peace, the re-capture was not aue
thorized by the law of nations. The claim of falvage
mufl reft on two grounds. ‘

1. A right to interfere.
2. A benefit conferred on the owners.
1. It is admitted that a belligerent has a right to detain

a neutral veffel and carry her into port for. the purpoie of
examination, The pofleflion of a belligerent muft, by

third parties, be confidered as lawful, whatever may be.

the motive or intent of fuch poffeflion. 2 Woodefon

Fansai.
”

SexMan:



TALBOT
.
SEEMAN.

L_—-Y——-J

14 SUPREME COURT U. S.

424. The belligerent has a lawful right to fearch mer-
chant veflels, and this right cannot be confidered as in«
jurious to the fair neutral trader. Refiftance to fuch
fearch is unlawful, and fuch refiftance, a refcue, or an
efcape, are {ufficient caufes to condemn the neutral vef-
fel. Vattel. B. 3. c. 7. §. 114. p. §07. 1 Rob. 304.-( The
Maria. ) '

The at of the re-captor’s, then being in aid of the
unlawful refiftance of the neutral, muft initfelf be ille-
gal. The courts of the captors only are competent to de-
cide the queftion of prize orno prize. American citizens
have no right to interfere, and wreft the neutral veflel
from the pofieflion of the belligerent.

The French have been reprefented as pirates, hoffes hu=
mani generis,  Butif France has waged fo general a war
on neutral property, hasnot England done the fame 2

‘We find in their courts, that when a benefit is to accrue
to Britith fubjects, by fuch a decifion, they decide that.
France muft be prefumed to refpet the law of nations
and. to decree reftitution; 1 Rob. 84, 85. (The Betfey. )
7 Term Rep. 695. Geyer v. Aquilar ; but when falvage is
to be given to Britith re-captors of neutral property, then
it appears that Frrnce has loft all regard for thé law of
nations, and there is no chance of efcape from her courts
of admiralty. 1 Rob. 232. (The Tavo Friends.) 2 Rob.
246. (The War Onfkan. ).

But it is contended that the courts of France would
have decided according to the decree of 18th January,
1798, and not according to the law of nations. This is
not to be prefumed; but if it was, however tyrannical
the condut of a belligerent may be, no neutral can law-
fully interfere, -unlefs fhe herfelf is injured, or her pro~
perty or rights are affeted ; and even then individuals
cannot a&t. The injury muft be redrefled by the govern-
ment in the way of negociation or war. What was the
condut of ‘our goverriment in fuch a cafe? It firft chofe
to negociate, and then to prepare for war. At the time
the negociation was begun, all the injurious decrees were
in force, full in the view of the legiflature, who autho-
rized certain meafures of hoftility ; but no citizen could
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go one ftep beyond what was authorized. The liability
of the Amelia to condemnation in a French court of ad-
miralty, created no right in captain Talbot to capture hef,
even if that condemnation was certain.  But the fadks
of this cafe do not warrant fuch a conclufion. The faét
ftated is that «the fhip Ameclia failed from Caleut? : in
¢ Bengal in the month of April, 1799, loaded with a car-
« go of the produ@ and manufaltory of that country.”
‘What country ? Bengal ; but Bengal is not f{tated to be
one of the poffeflions of England. Not long fince the
province of Bengal was in pofleffion of fovereign princes;
but it does not appear how far they have been fubdued by
the Englith. It is true that the libel fpcaks of Calcutta as
being an Englifli port in the Eaft-Indies, but it does not
follow that the whole country of Bengal has been fub-
je€ted to the Britith power. = Befides it is not the port
from whence the veffel fails which taints the cargo, bfit
its quality, as being the production of an Englith poflef-
fion. Hence it does not appear that the Amelia was lia-
ble to condemnation under the decree of 18th January,
14798, and we cannot prefume that the would have been
condemned. The French captors did not pretend fhe was
liable urider that decree, but fent her in to be judged ac-
cording to the laws of war; that is, according to the law of
nations as applicable to a ftate of war; and there being
no fa&t ftated to the contrary, we are to fuppofe that fhe
would have been fo judged, and not otherwife. To have
interfered én our part to prevent this would have been a
juft caufe of hoftilities againft us. No citizen ought to
be allowed to come into our courts to claim a reward for
anact which hazards the peace of the country.

TaLBOT
LrAN
SFEMA V.

L—-——\,i-—J

If benefit be the criterion of falvage, then the greater -

the fervice, the greater ought to be the falvage. But if
the conftruction, given by the oppofite coufel, to the act
of 2d March, 1799, be corre@, then the-fame falvage is
due for the re-capture of a clear neutral, as of a belliger-
ent. And yet in common wars no falvage atall is due for
the re-capture of a neutral.

Every neutral nation has a right to choefe her own
manner of redrefs. Wehave no right te interfere, or to
“decide how far her veflels are liable to condemnation un-
der French decrees. She may be willing to truft to the

C .
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chances of acquittal or indemnification. We have no.
right to legiflate: upon the property of a foreign inde-
pendent nation, and to fay that we will, whether you
confent or not, refcue your veflels from the French, and
then make you pay us falvage. FVattel. B. 2.¢ch. 1. §. 7.
p. 123. If anad&, intended folely for my benefit, is ad-
vantageous to another, I am not entitled to reward. 2
Rob. 23, 24, (Thke Vrybeizi.f In order to ground a claim
of falvage, the danger of the property muft have been
not hypotheticaly but abiolute 3 not diftant and uncertain,
but immediate and imminent: the a& of faving muft
have been done with that fole intent, and muft have been
attended with labour, lofs, expenfe or hazard to the
falvor. The Amelia was taken "by captain- Tabot, and
libelled as.a French veffel; his objet was not to fave a
neufral, but to- capture a belligerent. Under fuch a
miftake he might have a right to examine her further,
but the moment fhe proved to be neutral property he

_ought to have releafed her. His miftake can be no ground

for a claim of falvage. Itis a mere juftification of an
ack of force, and as fuch may fave him from the pay-
ment of damages and cofts. In this cafe there was no
danger to the preperty, no trouble in faving it, nor any
intention to: benefit the owners. In Beaawes Léex. mer.
wol. 1. p. 158, it is faid that to-fupport a claim of fal-
vage, the veflel mult be in evident hazard, and muft be
faved by means ufed with: that fole view. .

- .The owner was a eitizen of an independent nation,
and ought to have had his ele€tion. Where is the law
or the authority that allows falvage to one belligerent

“taking from another the property of a neutral? By the

ftate of the eafe this veflel was neutral as to all the belli-
gerent powers, If the captor had applied for her, the
muft have been given up, upon the authority of the cale
of Glafs.and Gibbs, 3 Dal. 6. without any compenfation
for re-capture. Among the cafes cited, the only one againft
us is 2 Rebi 246, (The Far Onfkan. ) In that cafe fir Wil-
Jiam Scott fays, that ¢ /azely” it has been the prattice of
his court to give falvage on ve-capture of neutral pro-

© perty out of the hands of the French; but that fuch is

not the modern prattice of the luw of nations; and up-
on this plain principle, that the liberatienr of a clear neu-
tfal from the hand of the enemy, is no eflential fervice
rendered to himj in as much as thar fame enemy wouldbe
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compelled by the tribunals of his own country, after he
had carried the neutral into” port, to releafe him with
cofts and damages for the injurious feizure and detention.
But in that very cafe, however, we fee that he might
ihortly change his courfe of decifions on that fubject, fo
that very probably, had that cafe beén decided in the
next term, it would have been decided differently. No
judge bas a right to decide upon the departure of other
nations from the law of nations, whatever evidence of

fuch departure he may poflefs. There wili be a variance

in the decifions of the lower courts; it fhouid, therefore,
‘be put upon fuch a footing as to make it clear and plain
to all the judges of the inferior courts, "'This decifion of
fir Willlam Scott is a creature of his own, which he
himfelf promifes to change when the fituation of affairs
will allow.

Sir William Scott gives falvage exprefsly on the ground
of fervice rendered, on account of the kind of hoftility
which France exercifed towards neutrals. But in this
cafe the ftatement of falls excludes: the idea of hoftility
‘between France and Hamburgh. The law of nations
gave no right to te<capture. The authority under the
alls of congrefs muft be conftried ftrictly, and confined
to their exprefs provifions. Neither the executive, nor
individuals, nor the courts have a right to alter them.

So far as war is not authorized by congrefs there is
‘peace. It was not contemplated by any act of congrefs
that our veflels fhould capture Hamburgh weflels. -The
mifchief to be remedied by the =& of May was that the
fmall armed veflels of France were hovering on our coafts
and taking our veffels almoft in our ports. The aét of

congrefs has completely met the evil, by authorizing the .

capture of fuch French weflels as had taken, or were
found hovering for the purpofe of taking our vefiels.
This aét, therefore, does not authorize the capture of a
Hamburgh veflel.  There is no law. which authorizes a
capture for two purpofes, viz. to be eondemned as a
French veffel or to be fubjeted to falvage as a neutral.
The Amelia was not navigating under the authority, or
pretended authority of France. She was engaged in a
{awful trade. But if. the French took pofleflion of her
under fufpicion of unlawful trade, that gave us no au-

Tarsor
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thority to take her from the poffeflion of France, the pro-
perty, under the law of nations, not being changed.
The taking being unlawful can fupport no claim of fal-
vage. ' ’ ’

- The aét of July, 1798, authorizes only the capture
of armed French veflels, and confines the cafes of re-
capture to the fhips or goods of citizens or refrdents of
the United Statcs. The capture can only be juftified by
the doubtful charalter of the veffel, and as foon as that
was known to be neutral, capt. Talbot ought to have dif-
mifled her; the detention afterwards was unlawful and
will not juftify a decree for falvage. This veflel, it is
true, might have been ufed to diftrefs our commerce, and
this might poflibly be an excufe for detaining her, of
even difmantling her, but will not entitle him to falvage.

If ‘this veflel was lawful prize to France, then France
has a claim for indemnity ; but as fhe has made no claim

we muft prefume the veflel would have been reftored by

her to the owners. .

The a& of congrefs of March 2, 1799, upon which
the counfel for the libellant rely, does not contemplate a
cafe like the prefent. That is a permanent law, not made
for the prefent war only, but intended to apply to .all
future wars. .. It ‘could not therefore intend to give fal-
vage on the recapture of a neutral from a belligerent,
which.is not given by the law of nations, and which, it
is allowed on all hands, is given this war, for the firft
time, only on account of the conduét of France towards
neutrals, and will ceafe when that condu& {hall be alter-
ed. Befides, it would give the fame reward for taking
the property of a neutral out of the hand of his friend,
as out of the hand of his enemy. The word ¢ enemy”
in the 7th feGion of that aét, means the enemy of us
and our ally whofe veflel is re-captured by our armed vef-
fels—and not ‘our enemy who is the friend of our ally.
If then this is not a ftatutory cafe of falvage, we muft
recur to the queftion of benefit. In the court below
they relied wholly on the act of congrefs. Not 2 word
was laid refpeting the fervice rendered. Let us then
confider the claim of guantum meruit. "To {upport this,
there mutt be,
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1. A lawful confideration, and

2. A contradt exprefs or implied.

TavLror
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- To make the confideration lawful, it muft be permit-
.ted by law 3 a fortiori it muft not be contrary to law.

It is not authorized by our law to take the property of
a neutral out of the poffeflion of his friend, and it is in
dire&t oppofition to policy, asit tends to commit the
peace of the country. '

It is not alledged that there was any exprefs contradt ;
and a contract cannot be implied, becaufe the intent with
which fhe was taken, viz. to be condemned as a French
armed veflel, excludes the idea. Nor can an implied con-
trad be raifed on the retaining her, becaufe that was a
ftate of durefs, which cannot be made the ground of a
yeward.

But if this cafe is to be confidered. up;m a quantum
meruit, then the amount of falvage muft depend upon

the danger and the exertion. - 1. Rob. 151, (The St..

Bernardo, ) and 1. Rob. 240. (The Two Friends.) 1t is
faid that mn cafes of unauthorized capture or re-capture,

the property goes to the crowns; 2. Rob. 45. (The.

Princeffa, } and it is fometimes referred to the court to
fix the reward of the captors. It follows then that the
property goes to the government, and they alone can fix
the reward. But our code gives no right to falvage ini
this cafe, nor does the fiate of hoftilities between the
two countries, as difclofed an' the record, juftify it.
But if the decree, and the notoriety of the mifconduct
of France, are to be admitted to prove a benefit confer-
red, who can fay it was worth 94,000 dollars ; the half
of the grofs amount of fales of the fhip and cargo?
Neither the fervice rendered, the danger to the property,

- nor the exertion in faving it, can juftify fo enormous-a
reward.

, The decree of France might be only in terrorem, and
fo no danger. If the Amelia was not liable to condem-
nation in the French courts, then no fervice was render-
ed, and confequently no falvage ought to be dllowed.
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Tavrreor But if fhe was liable to condemnation, then the re~
.. capture is a violation of the rights of France.
SEEMAN,

v~ If France violates the laws of nations, it is no jufti-
fication of a violation of ‘them on our part. An illegal
power to take, given by France to hericruizers, does not:
authorize us to re-take.

In the cafe of Bafs v. Tingey, Feb. term, 1800, in the
Jupreme court of the United States, the reafoning of the
court feems to admit that the a&t of 2d March, 1799,
will not apply, in the prefent ftate of hoftilities, to re-
captures of the veflels of nations'in amity with the United
States, ‘unlefs the owners are refidents of the United
‘States ; becaufe there could be no lawful re-capture of a-
neutral from the hand of a belligerent.

. Judge Moore, in delivering his opinion in that cafe fays,
<t It 1s however more particularly urged, that the word
*¢ enemy” can not be applied to the French.; becaufe the
<« feftion, in which it is ufed, is confined to fuch a ftate
«¢ of war, as would authorize a re-capture of property be-
« longing to a nation in amity with the United States, and
“ fuch a flate of war does not exiff between Amevica and
¢ France. A number of books have been cited to furnifh .
4 a_gloflary on the word eneiny ; yet, our fituation is fo
¢ extraordinary, that I doubt whether a parallel cafe
¢ ¢an be traced in'the hiftory of nations. But if words
« are ‘the reprefentatives of ideas, let me afk by what
¢ other word th: idea of the relative fituation of America
<« and France could be commuiicated, than by that of
« hgflility or awar ? And how can the charatters of the
¢ parties engaged in hoftility or war, be otherwife de-
# {cribed than by the denomination of ¢ enemies” 1t is
<¢ for the honor ‘and dignity of both nations, therefore,
<« that they fhould be calied enemies; for it is by that
« defcription alone, that either could juftify or excufe, the
«¢ {cene of bloodthed, depredation and confifcation, which
« has unhappily occurred ; and, furely, congrefs could
< only employ the language of the aét of June 13,1798,
<« towards a nation-whom fhe confidered as an enemy.”

« Nor does it follow that the aét of March, 1799, is
« to have no operation; becaufe all the cafes in which it
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« might operate, are not in exiflence at the time of pafling
«it. During the prefent hoftilities, it affeéts the cafe
¢ of re-captured property belonging to our own citizens,
« and in the event of a future war it might alfo be ap-
« plied to the cafe of re-captured propersty belonging to
¢'a nation in amity with the United States.

- And in the fame cafe, Judge Wafhington obierved,
¢ that hoftilities may fubfift between two nations, more
< confined in its nature and extent ; being limited as to
s¢ places, perfons and things; and this’ is more properly
¢ termed imperfelt war 3 becaufe not folemn, and becaufe

< thofe who are authorized to commit boflilities, afl under

s fpecial authority, and can go mo further than to the extent
5 of their commiffion.” And again he fays; ¢ It haslike-
¢« wife been faid that the 7th feCtion of the a& of March,
*¢ 1799, embraces cafes which according to pre-exifting
¢ laws, could not then take place, becaufe no authority
¢« had been given to re-capture friendly veflels from the

¢« French, and this argument was ftrongly and forcibly

¢¢ prefled. .

‘¢ But becaufe every cafe provided for by this law was

« not then exifting, it does not follow that the law thould

¢ not operate upon fuch as did exilt, and upon the reft
¢ awhenever they fbould arife. It is a-permanent law em-
s¢ bracing a variety of fubje&ts; not made in relation to
st the prefent war with France only, but in relation to
¢ any future war with her, or with any other nation. It
¢ might then very properly allow falvage for re-capturing

« of American veflels from France, which had previoufly

¢ be¢n authorized by law, though it could not immed:-

« ately apply to the veflels of friends; and whenever fuch’

¢¢ a war fhould exift between the United States andFrance,
¢ or any other nation, as, according to the law of nations,
¢ or {pecial authority, would juflify the re-capture of friend-
¢ ly veffels, it might on that event, with fimilar propriety,
¢¢ apply to them ; which furnifhes, I think, the true con-
« ftruction of the a&.”

« The opinion which I delivered at New-York, in
¢ Talbot v. Seeman, was, that although an American vef-
¢ {el could not juftify the taking of a neutral veffel from
¢ the French, becaufe neither the fort of war that fub-
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¢ fifted, nor the fpecial commiflion under which the Ame-
« rican p@ed, authorized the proceeding; yet that the
«¢ #th feCion of the act of 1799 applied to re,captures
¢ from France, as an enemy, i all cafe.r authorized by con~
¢« grefs. And or both points my opinion remains un-
¢ fhaken ; or rather has been confirmed by, the very able
« difcuflion which the fubjeét has lately undergone in
¢ thig court, on the appeal from my decree.””*

Similar fentiments were alfo exprefled by Judge Chafe_
and Judge Paterfon in the fame cafe. From thefe opi-
nions it feems clearly to refult that the a& of March 2d
1799, can not be the rule of falvage in this cafe.

 On the part qf the libellant it was ftated in reply,- as to
the admiilibility, of the difpatches from the American en-
voys, and the French arret of 18th January, 1798, that
courts of admiralty will always take notice of fuch laws
of foreign countries as go to modify or change the law

-of nations, and aye not bound by the fame rules of evis

dence, as courts of common law. ‘1. Dal. 364. Left. 631.
Doug, 619. 622. 649. 650. 554.. The oppofite counfel
bave cited and relied on Robertfon’s reports to thew what
was the ancient law of France, and furely we have as
good a right to cite the fame book to thew what is the
prefent law of France. In 1 Rob. 288. (The Maria,)
this arret of France s cited and argued upon by the jydge.

The cafes cited by the oppofite counfel to fhew that
foreign laws muft be proved as falls, are all cafes at com-
mon law, or relate to the mere municipal laws of a foreign
country’; and are not fuch as go to modify or explain the
law of nations, as that country has adepted it.

The cafe in P. Williams refers to a municipal law
which had no conneftion with the law of nations. The
fame obfervation applies to the cafes from 6 Mod. and 2
Salk. No cafe can be produced where a law of a foreign
country, authenticated as this is, by an act of the legifla-
ture of our country, hasbeen refufed to be confidered by
a court,

% "This cafe of Talbot v, Sceman, was argued once bcfore, in this court,
at Philadelphia.
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As to the objection that the cargo does not appeartobe TaLsor
the produétion of England or her poffeffions, becaufe there o * =
is no evidence that the whole of the province of Bengal o’
has been fubjeéted to the dominion of England; it may
be {ufficient to obferve, that the libel and anfwer admit
Calcutta to be an Englith port, and the cafe flated fays,
the veffel failed from Calcutta in Bengal, loaded with a
cargo of the produét and manufactory of rhat country, It
being admitted that Calcutta is an Englith port, and that
the cargo was the production of that country, it follows,
unlefs the contrary is clearly thewn in evidence, that the
cargo was the produét of an Englith poffeffion. '

It is faid that there is no évidence that France carried
her unjuft decrees into execution, and that they might
only be enacted in terrorem. ' But the fa& is notorious to
all the world. . Congrefs have exprefsly declared it in the
preambles of their alts. The whole fyftem of hoftility
is founded upon it, and can be juftificd on no other
ground. They have further declared it by ofdering the
difpatches to be publithed and diftributed among the ci-
tizens of the United States, for their information. It
*would be ftrange if this court fitting here as a court of
the law of nations to try a caufe in which all the world
are parties,. thould be the only perfons in the world
ignorant of the fa&t. '

'The general principle is admitted that falvage is not
due for the re-capture of a neutral from a belligerent,
and for this reafon that by the law of nations the neutral
would be reftored by the.captor with damages and cofts.
But ceffante ratione, cefat lex. And it follows by powerful
inference that if the captor would not have reftored the
neutral with damages and cofts, falvage ought to be al-
lowed. ‘To bring the Amelia within this inference, it is
only neceffary to thew that fhe would not have been re-
ftored with damages and cofts. If the court fhould take
into confideration the arret of 18th January, 1798, and
the fad that the cargo was the production of an Englith
pofleflion, there is no doubt but, inftead of being reftored
with damages and cofts, {he would have been condemned
and totally loft to the owners. ‘Is no {alvage due for fo
certain and fo fignal a benefit ? '
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It is faid that unlefs falvage is exprefsly given by the
af} of congrefs, it.can only be claimed wpon a comtraél,
either exprefs, or implied. This is not the cafe. The
claim of fulvage upon re-capture never is fuppofed to
arife ex contraftu. It is given as a reward for the benefit
received, and where there is ne exprefs flatute upon the
fubjet, the amount is to be regudated, not by the labour
or hazard of the ze-captor, nor by hisintention to confer
a benefit, but by the fuppofed amount which the owner
would have been willing to give for the refeue of his
property. Woodefiny 423. In 1 Rob. 234. 235. (The Tuwo
Friends, ) the rule of falvage on refcue is faid to be guan-
tum meruit. And in the fame cafe, p. 232, fir W. Scott
fays, ¢« It has been flightly queftionéd in the aé&t of court,
« ;which contains the expofition of faéts given by both
¢ parties) whether there was fuch a fate of hottilities bhew
¢ tween America and France as to raife a title of falvage
¢« for American goods retaken from the French. But
s this point has not been purfued in argument ; and in-
« deed [ fhould wonder if it had, after the determinations
¢ 'of this court, which have in various inftances, decreed
s falvage in fimilar cafes. It is not for me to fay whe-
% ther America is at war with France, or not; but the
¢ conduct of France towards America has been fuch de
s fafls, as to induce ‘American owners to acknowledge
¢ the fervices by which they have recovered their fhips
« and cargoes out of the hands of French cruizers by
« force of arms.”

In thecafe of Bas &' Tingey, the queftion was not ar-
gued, whether falvage could be claimed upon the re-cap-
ture of aneutral, on the ground of benéfit rendered 5 and
therefore the opinion of the gourt in that cafe does not
militate with our claim..

Auguft s1th.  Marfali, Chief Suflice, delivered the
opinion of the court. '

This is a writ of error to a decree of the circuit court
for the diftri of New-York, by which the decree of
the diftri¢t court of that ftate, reftoring the fhip Amelia
‘to her owner on the payment of one-half for falvage, was,
reverfed, and a decree rendered, direéting the réttoration
of the veflel without falvage.
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The fals agreed by the parties, and the pleadings in
the caufe, prefent the following cafe :

The fhip Amelia failed from Calcutta in Bengal, in
April, 1799, loaded with a cargo of the product and ma-
nufalory of that country, and was bound to Hamburgh.
On the 6th September {he was captured by the French
national corvette La Diligente, commanded by L. J. Du-
bois, who took out the captain, part of the crew, and
moft of the papers of the Amelia, and putting a prize
mafter and French failors on board her, ordered her to
St, Domingo to be judged according to the laws of war.

On the 15th of September the was re-captured by cap-
tain Talbot, commander of the Conftitution, who ordercd
her into New-Yark for adjudication. '

At the time of the re-capture, the Amelia had eight
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#on canmon, and eight wooden guns, with which fhe left .

Calcutta. From the #hips papers, and other teftimony,
it appeared that the was the property of Chapeau Rouge,
a citizen and merchant of Hamburgh ; and it was con-
ceded by the council below, that France and Hamburgh
were not in a ftate of hoftility with each other, and that
Hamburgh was to be confidered as neutral between the
prefent belligerent powers. '

The diftriet court of New-York, hefore whom the
caufe firlk came, decreed one-half of the grofs amount of
the fhip and cargo as falvage to the re-captors. The
circuit court of New-York reverfed this decree, from
which reverfal, the re-captots appealed to this court.

The Amelia was libelled as a French veffel, and the
libellant prays that fhe may be condemned as prize; or,
¥ refored to any perfon entitled to her as the former own-
er, that fuch reforation fhould he made on paying fal-

e. The claim and anfwer of Hans Frederick Seeman,
. difclofes the.neutral charafter of the veflel, and claims
her.on bebalf of the owners.

The questions growing cut of thefe facts, and to be de-
cided by the court, are— ‘
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TaLsor Is, captain Talbot, the plaintiff in error, entitled to any,
Seem and if to any, to what falvage in the cafe which has been-
EEMAN, ﬂatcd b
W

Salvage is a compenfation for altual fervice rendered -
to the property charged with it.

It is demandable of right for veflels faved from-pirates,
or from the enemy.

In order, however, to fupport the demand, two circum-
ftanges muﬁ concur.

1ft. The taking muft be lawful.

2d. There muft be a meritorious fervice rendered to
the re-captured.

1ft. The taking muft be lawful—for no claim can be
maintained in a court of juftice, founded on-an act in it-
felitortious. Om a re-capture, therefore, made by‘a neu-
tral power, no claim for falvage can drife, becaufe the
a&t of re-taking is a hoftile act, not juftified by the fitua~
tion of the nation to which the veflel making ‘the re-cap-
ture belongs; in relation to that from the pofleflion of
which fuch re-captured veffel was taken. The degree
of fervice rendered the refcued veffel is precifely thé fame
as if it hiad been rendered by a belligerent ; yet the rights
accruing to the refcaptor are not the fame, becaufe no
right can accrue from an adt in itfelf unlawful.

In order then to decide on the right of .captain Talbot it
becomes neceffary to examine the relative fituation of the’
United States and France at the date of the re-capturc

The whole powers of war being, by the conftitution
of the United States, vefted in congrefs, the ats of that
body can alone be reforted to as our guides in this enqui-
ry. It is not denied, nor-in the courfe of the argument
has it been denied, that congrefs may authorize general
hoftilities, in whlch cafe the general laws of war apply
to olr fituation ; or partial Hoftilities, in which cafe the
laws of war, fo far as they actually apply to our ﬁtuahon,
muft be noticed. -



AUCUST,. 1801. 29

To determine the real fituation of America in regard
to France, the alts of congrefs are to be infpeted.

The firft act on this fubjet paffed on the 28th of May,
1708, and is entitled ¢ An a&t more effeCtually to protett
the commerce and coafts of the United States.”

This a& authorizes any armed veffel of the United
States to capture any armed veflel (ailing under the autho-
Tity, or pretence of authority, of the republic of France,

which fhall have committed depredations on veflelsbelong-

ing to the citizens of the United States, or which fhall be
found hovering on the coafts for the purpofe of commit-
ting fuch depredations. It alfo authorizes the re-capture of
'veﬂgls belonging to the citizens of the United States,

On the 25th of June, 1798, an a& was paffed ¢ to au-
thorize the defence of the merchant veflels of the United
States againft French depredations.”

This a& empowers merchant. veflels, owned-wholly
by citizens of the United States, to defend themfelves
againft ‘any attack which may be made on them by the
.commander or crew of any armed veflel failing under
‘French colours, or afling, or pretending to ack, by or un=
der the authority of the French republic; and to.capture
any fuch veffel. This a& alfo authorizes the re.capture
of merchant veflels belonging to the citizens of the United
‘States.” By the 2d feftion, fuch armed veflel is to be
brought in and condemned for the ufe of the owners and
captors.

By the fame fe&ion, re-captured veflels belonging to
the citizens of the United States, are to be reftored, they
paying for falvage not lefs than one-eighth nor.more than
one-half of the true value of fuch veflel and cargo.’

On the 28th of June, an aét pafled # in addition to the
aét more effetually to protet the commerce and coafts
of the United States.”

This authorizes the.condemnation of veffels brought in
under the firft act, with their cargoes, excepting only from
fuch condemnation the goods of any citizen or perfon re-
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fident within the Wnijted States, which fhall have bees be-
fore taken by the crew of fuch captured veffel.

The fecond fe@ion pravides that whenever any yeffé] or
goods the property of any citizen of the United States oy
perfon refident therain, fhall be re-captured, the fame {hall
be reftored, he paying for falvage one-eighth part of the
value, free from all deduélions.

On the gth of July anether law was enafted, « furthen
to protect the commerce of the United States.”

This a&t authorizes the public armed vefiels.of the
TInited States to take any armed French veffel found on
the high fras. It alfo direéts fuch armed vefiel, with hey
apparel, guns, &c. and the goods and effets found on
}goar.d», being French property, to be condamned as for-

cited. '

The fame power of capture is extended to private arm-

d veflels.

The 6th feftion provides, that the vefle] ar goeds of
any citizen of the United States, or perfon rcfiding there,
in, fthall be reftored, an paying for falvage not lefs then
ene eighth, nor more than one half, of the value of fuch
re-capture, without any deduction.

The 7th feftion of the a& far the government of the
navy, pafléd the 2d of March, 1799, enafts, < That
for the fhips or goods belonging to the citizens of the
United States, or to the citizens or fubjects of any nation
in amity with theUnited States, if ré-taken within twen-
ty-four hours, the owners are to allow one eighth part of
the whole value for falvage,” and if they have remained
above ninety-fix howrs in pofieflion of the enemy,.onsg
half is to be allowed.

On the 3d of March 1800, congrefs paficd “an al}
providing for falvage in'cafes of re-capture.” ,
Thig law regulates the falvage to be paid ¢ when any
veflels or goods, which fhall be taken a3 prize as aforefaid,
{hall appear to have before belonged to.any perfon or pex-
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foris pemnm:y refident within the tertitery and under
the.protedtion.of any forcign prince, government or fate,
in amity with the United States, and to have been ‘taken
by an enemy of the United Btates, or by anthority, or
pretence of authority from any prince, government, ot
flate, againft which the United States have authorifed,
ot fhall authotife deferce or reptifals.”

Thefe are the laws of the United States, which define
their fituation in regard to France, and which regulate
falvage to accrue on re-captures made in confequence of
that fituation, '

A neutral armed veflel which has been daptured, ‘and
which is commanded and manned by Frenchmen, whe<
ther found crvizing on the high feas, or failing directly
for a French port, does not come within the defeription
of thofe which the laws authorife an American fhip of
war to eapture, unlefs fhe be confidered quoad hee as
8 French veflel. :

Very little doubt ean be entertained but that a veffel
thus circumitanced, encountering an American unarmed
merchantman, or one which fheuld be armed, but of in.
ferior force, would as readily capture fuch merchantman
as if fhe had failed immediately from the ports of France.

One direét and declared objeét of the war then, whichi
was the proteCtion of the American commerce, would -

as certainly require the capture of fuch a veffel as of
others more determinately fpecified. But the rightsof @
neutral veflel, which the government of the United-States
eannot be confidered as having difregarded, here inter-
vene; and the veffel certainly is net, correétly fpeaking,
a French veflel. - ' '

If the Amelia was not, on the 15th Scp'temBer 1790,
a French veflel withir the defcription of the aét of cons
grefs, could her capture be lawful ?

It is, I believe, 2 univerfal principle, which applies.to
thofe engaged in a partial, as well as thofe engaged in
a general war, that where there is probable caufe to be-
lieve the veffel met with at fea, is in the condition of ene
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TatsotT  liable to capture, it is lawful to take her, and fubjet her
Sem to the examination and adjudication of the courts.
EEMAN. -

v The Amelia was an armed veffel commanded and man-
ned by Frenchmen. It does not appear that there was
evidence on board to dfcertain her character. It is not
then to be queftioned, but that there was probable caufe
to bring her in for adjudication,

The re-capture then was lawful.

But it has been infifted that this re-capture was only
lawful in confequence of the doubtful chiraCer of the
Amelia, and that no right of falvage can accrue from an
act which was founded in miftake, and which is only juf-
tified by the difficulty of avoiding error, arifing from the
doubtful circumftances of the cafe. '

The opinion of the court is, that had the charalter
of the Amelia been completely afcertained by capt. Tal-
bot, yet as the was an armed veffel under French authority,
and in a condition’to annoy the American commerce, it
was his duty to' render her incapable. of mifchief.—To
have taken out the arms of the crew, was as little aptho-
rized by the conftrution of the alt of congrefs contend- -
ed for by the claimants, as to have taken pofieflion of the
veffel herfelf, . ‘

It has, I believe, been praltifed in the courfe of the
préfent war, and if not, is certainly very practicable, to
man a prize and cruife with her for 2 confiderable time
without fending her in for condemnation. The property
of fuch veflel would not, ftrictly fpeaking, be changed fo
as to become a French veffel, and yet it would probably
have been a great departure from the real intent of con-
grefs, to have permitted fuch veflel to cruife unmolefted.
An armed fhip under thefe circumftances might have at-
tacked one of the public veflels of the United States. The
alts which have been recited exprefsly authorife the cap-
ture of fuch veflel {fo commencing hoftilities, by a private
armed fhip, but not by one belonging to the public, To
{fuppofe that a capture would in one cafe be lawful, and
in-the other unlawful; or to fuppofe that even in the
Jimited ftate of hoflilities in which we were placed, two
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vefiels armed and manned by the enemy, and equally Taisor
cruizing on American commerce, might the one be law- v,
fully captured, while the other, though an aGtual affailang, SFEMAN.
could not, or if captured, that the a&t could only be jufti- ===
fied from the probable caufe of capture furnifhed by ap~

pearances ; would be to attribute a capricioufnefs to our

legiflation on the fubjet of war, which can only be proper

when inevitable.

There muft then be incidents growing out of thofe aéts
of hoftility fpecifically authorifed, which a fair conftruc-
tion of the alts will authorize likewife,

This was obvioufly the {enfe of congrefs.

If by the laws of congrefs on this fubjeét, that body fhall
appear to have legiflated upon a perfedt conviftion that
the ftate of war in which this country was placed, was
fuch as to authorize re-captures generally from theenemy;
if one part of the fyftem fhall be manifeftly founded on.
this conftruction of the other part, it would have confi«
derable weight in rendering certain what might before
have been doubtful.

Upon a critical inveftigation of the aéts of congrefs it
will appear, that -the right of re-capture is exprefsly
given in no fingle inftance, but that of a veflel or goods
belonging to a citizen of the United States.

It will alfo appear that the quantum of falvage is fegu-‘
lated, as if the right to it exifted previous to the regula-
tion.

Although no right of re-capture is given in ferms for
the veflels and goods belonging to perfons refiding within
the United States not being citizens, yot an ack, paffed
fo early a9 the 28th of June 1798, declares, that veffels
and goods of this defcription, when re.captured, fhall be
seftored on paying falvage ; thereby plainly indicating that
fuch ve~capture was fufhiciently warranted by law to be the
foundation of a ¢laim fot falvags.

If the re-capture of veflels of one def¢riptiony not ex-
prefsly anthorized by the very tevms of the aél of congrefe
' E
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‘TarsoT  be yeta rightful a&t, recognized by congrefs as the fowne
v dation for a claim to falvage, which claim congrefs pro-
SeEMAN.  ceeds to regulate, then it would feem that othere-cap-
“——v— tures from the fame eremy are equally rightful; ‘and
where the claim they afford gor falvage has no t ben re-
gulated by congrefs, fuch claim muft be determined by

the principles of genéral law.

. In this fituation remained the re-captured veflels of any
other power alfo at war with Frarice, until the aft of the
2d of March, 1799, which regulates the {alvage demand-
able from them. Neither by that a&t, nor by any previous.
at, was a power given in terms, to re~-capture fuch veflels.
But their re-capture was an incident which unavoidably
grew cut of the ftate of the war. On the capture of a
French veflel, having with her as a prize, the veflel of
fuch a power, the prize was inevitably re-captured. On
the idea that the re-capture was lwful and that it wasa
foundation on which the right fo falvage could ftand, the
legiflature in March 1799, declare what the amount of
that falvage fhould be. - '

The expreflion of this act is by no means explicit. If
it extends to neutrals then it governs in this cafe ; if other-
wife, the law refpeting them spntinued ftill longer on the
fame ground with the law refpeting a belligerent, prior
to the paflage of the act of the 2d of March, 1799. Thus
it continued until the 3d of March 1800, when the legif-
latare régulated the falvage to be paid by neutrals, re-cap-
tured from a power againft which the United States have
authorized defence. or reprifals. '

"This a& having paffed fubfequent to the re-capture of
the -Amelia; can certainly not affect that cafe as to the
quantity of falvage, or give a right to falvage which did
not exift before. But it manifefts, in like manner with
the laws already commented on, the fyftem which con-
grefs confidered itfelf as having eftablifhed. This a&t was
pafled at a time when no additional hoftility againft France
could have been contemplated. It was only defigned to
keep up the defenfive fyftem which had before been
formed, and which it was deemed neceflaryto continue, till
the negotiation then pending fhould have a pacific termi-
nation. Accordingly there is no expreffion in the act ex-
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tending the power of re-capture, or giving it in the cafe of
neutrals. This power is fuppofed to exift as an incident
growing out of the ftate of war, and the right to falvage
produced by that power is regulated in the a&.

In cafe of a re-capture fubfequent to the adt, no doubt
could be entertained, but that {alvage, according to its
terms, woilld be demandable. Yet there is not a fyllable
in it which would warrant an idea that the right of re-
capture was extended by it, or did not exift before.

It muft then have exifted from the paffage of the laws,
which commenced a general refiftance to the aggreffions
we had fo long experienced and fubmitted to. :

It is not unworthy of notice that the firft - regulation
of the right of falvage in the cafe of a re-capture, 1ot ex-
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prefsly enumerated among the fpecified -aéts, of - hoftility -

warranted by the law, is to be found inone of thofe alts
which conftitute a part of the very fyftem of defence de-
termined on by congrefs, and is the firft which fubjeéts to
condemnation the prizes made by our public fhips o
war,

It has not efcaped the confideration of the court that
alegiflative aét, founded on 2 miftaken opinion of what
was law, does not change the actual ftate of the law as
to pre-exifting cafes.

This principle is not fhaken by the opinion now given.:

The court goes no further than to ufe the provifions
in one of feveral alts forming a general. fyftem, as explan-
atory of other parts of the fame fyftem ; and this appears
to be in obedience to the beft eftablithed rules of expofi-
;ion, and to be neceffary to a found conftrudtion of the
aw. -

An 6bje&io'n was made to the claim of falvage by one
of the counfel for the defendant in error, unconneted
with the acts of congrefs, and which it is proper here to
notice. -

He ftates that to. give title to falvage the means ufed
muft not only have produced the benefit, but muft have
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TaLsor been ufed with that fole view. For this he cites Beawes
Ve lex mercatoria 158.

Seeman,
Y The principle is applied by Beawes to the fingle. cafe
of a veffel faved at fea by throwing overboard a part -of
her cargo. In tha: cafe the principle is unqueftionably
corredt, and in the cafe of a re-capture it is as unqueftion~
ably incorreét. The re-captor is {feldom aftuated by the
fole view of faving the veflel, and in no cafe of the fort
has the enquiry ever been made.

‘Tt is then the opinion of the court on a confideration
of the acts of congrefs, and of the circumftances of the
cafe, that the re-capture 6f the Amelia was lawful, and
that, if the claim to falvage be in, other refpeéts well
founded, there is nothing to defeat it in the charater of
the original taking. ' '

It becomes then neceflary to enquire<~

2d. Whether there has been fuch a meritorious fervice
gendered to the re-captured as entitles the re-captor to
falvage. - ‘ ' '

The Amelia was 2 neutral fhip, captured by a French
‘cruizer, and re.captured while on hier way to a French
port, to be adjudged according to the laws of war. -

- It is ftated to be the fettled do@rine of the law of na-
tions, that a neutral veffel captured by a belligerent is to
be difcharged without paying falvage : and for this feveral
atithorities have béen quoted, and many more might cer-
tainly be cited. That fuch has been a general rule is not
to be queftioned. As little is it to be queftioned that
this rule is founded exclufively on the fuppofed fafety of
theneutral. It is exprefsly ftated in the cafe of the War
Onfkan, cited from Robinfon’s reports, to be founded on
‘this plain principle, ¢ that the liberation of a clear neu-
tral from the hand of the enemy, is no effential fervice
‘rendered to him, in as much as that the fame enemy would
‘be compelled by the tribunials of his own country after
he had carried the neutral into port, to rcleafe him with
cofts and damages for the injurious fcizure and deten-
tion.” It is not unfrequent to confider and fpeak of a
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regular pratice under a rule, as itfelf forming arule. A
regular courfe of decifions on the text of the law, confti-
tutes a rule of conftruction by which that text is to be ap-
plied to all fimilar cafes: But alter the text, and the rule
no longer governs. So in the. cafe of falvage. The ge-
neral principle is, that falvage is only payable where a
meritorious fervice has been rendered. In the application
of this principle, it:has been decided that neutrals carried
in by a belligerent for examination, being in no danger,
receive no benefit from recapture ; and ought not there-
fore to pay falvage. '

The. principle is that without benefit, falvage is not
payable: and it is merely a confequence from this prin-
ciple, which exempts re-captured neutrals from its pay-
sment. But let a nation change its laws and its prattice
on this fubjet; let its legiflation be fuch as to fubje& to
condemnation all neutrals captured by its cruizers, and
who will fay that no benefit is conferred by a re-capture?
Infuch a courfe of things the ftate of the neutral is com-
pletely changed. So far from being fafe, he is in as
much danger of condemnation as if captured by his own
declared enemy. A feries of decifions then, and of rules
founded on his fuppofed fafety, no longer apply. Only
thofe rules are applicable, which regulate a fituation of
actual danger. This is not, as it has been termed, a
change of principle, but a prefervation of principle by a
practical application of it according to the original {ub-
ftantial good fenfe of the rule. '

It becomes then neceflary to enquire' whether the laws
of France were fuch as to have rendered the condemna-
tion of the Amelia fo extremely probable, as to create a
cafe of fuch real danger, that her re-capture by captain
Talbot muft be confidered as a meritorious fervice enti-
tling him to falvage.

To prove this the counfel for the plaintiff in error has
offered feveral decrees of the French government, and
efpecially oneof the 18th of January, 1798.

Objections have been made to the reading of thefe de-
crees as being the laws of a foreign nation, and there-
fore falts, which like other falts, ought to have been
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Tausor proved, and to have formed a part of the cafe ftated for
@, - the confideration of the court.
SEEMAN.

‘“———  That the laws of a foreign nation, defigned only for
the direCtion of its own affairs, -are not to be noticed by
the courts of other countries, unlefs proved as falks, and
that this court, with refpect to fals, is limited to the
ftatement made in the court below, cannot be queftioned.
The real and only queftion is whether the public laws of
a foreign nation, on a fubjet of common concern to all
nations, promulgated by the governing powers of a
country, can be noticed as law by a court of admiralty
of that country, or muft be fill further proved as a fa&t.

The negative of this propofition kas not been main-
tained in any of the authorities which have been ad-
duced. On the contrary, feveral have been quoted, (and
fuch feems to have been the general practice) in which
the marine ordinances of a foreign nation are read as law
without being proved as fatts. It has been faid that this
is done by confent: that it is a matter of general conve-
nience not to put parties to the trouble and expenfe of
proving permanent and well known laws which it'is in
their power to prove; and this opinion is countenanced
by the cafe cited from Douglas. If it be corret, yet
this decree having been promulgated in the United States
as the law of France, by the joint a&t of that depart-
ment which is entrufted with foreign intercourfe, and of
that which is invefted with the powers of war, feems to
affume a chara&er of notoriety which renders it admiffi-
ble in our courts.

It is therefore the opinion of the court that the decree
ihould be read as an authenticated copy of a public law
of France interefting to all nations.

The decree ordains that ¢ the charalter of veflels, re-
« lative to their quality of neuter or enemy, fhall be de-
« termined by their cargo; in confequence, every veflel
« found at fea, loaded in whole or in part with merchan-
« dize the prodution of England or her pofleflions, fhall
<« bé declared good prize, whoever the owner of thefe
# goods or merchandize may be.”
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This decree fubje&s to condemnation in the courts of
France a neutral veflel laden, in whole or in part, with
articles the growth of England or any of its pofleflions.
A neutral thus circumftanced cannot be confidered as in
a ftate of fafety. His re-captor cannot be faid to have
rendered him no fervice. It cannot reafonably be con-
tended that ‘he would have been difcharged in the ports
of the belligerent, with cofts and damages.

Let us then enquire whether this was the fituation of
the Amelia. The firft fat ftates her to have failed from

Calcutta in Bengal, in April, 1799, laden with a cargo of

the produé& and manufaltory of that country. Here it
is contended that the whole of Bengal may poflibly not
be in pofieflion of the Englith, and therefore it does not
. appear that the cargo was within the defcription of the
decree. But to this it has been anfwered, thatin enquir-
ing whether the Amelia was in danger or not this court
muft put itfelf in 'the place of a French court of admiral-
ty, and determine as fuch court would have determined.
Doing this, there feems to be noreafon to doubt that the
cargo, without enquiring into the precife fituation of the
Britifh power in every part of Bengal, being prima facie
of the product and manufaéture of a poficflion of En-
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gland, would have been fo confidered, unlefs the con-

trary could have been plainly thewn.

The next fa&t relied on b)"- the defendant in error is,

that thé Amelia was fent to be adjudged according to the-

laws of war, and from thence it is inferred that the could
not have been judged according to the decree of the 18th
of January.

It is to be remembered that thefe are the orders of the

captor, and without a queftion, in the language of a.

French cruizer; a law of his own country furnithing a
rule of condud in time of war, will be fpoken of as one
of thelaws of war.

But the third and fourth falts in the ftatement admit
the Amelia, with her cargo, to have belonged to a citi-
zen of Hamburgh, which city was not in a ftate of ho-
ftility with the republic of France, but was to be confi-

~dered as neutral between the then belliserent powers.
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It has been contended that thefe facts not only do not
fhow the re-captured vefle] to have been one on which

SeEMAN. | the decree could operate, but pofitively thow that the de-

cree could not have affeéted her.

The whole ftatement taken together amounts to no-
thing more than that Hamburgh was a neutral city; and
it is precifely againft neutrals that the decree is in terms
direéted. To prove, therefore, that the Amelia was a
neutral veflel, is to prove her within the very words of the
decree, and confequently to eftablith the reality of her
danger. :

Among the very elaborate arguments which have been
ufed in this cale, tlrere are fome which the court deem it
proper more particularly to notice.

It has been contended that this decree might have been
merely in terrorem ; that it might never have been exe-
cuted 5 and. that being in oppofition to the law of nations,
the court ought to prefume it never would have been ex~
ecuted.

But the court cannot prefume the laws of any country
to have been enicted in terrorem, nor. that they will be
difregarded by its judicial authority. Their obligation omr
their own courts muft be confidered as complete; and
without reforting either to public notoriety, or the decla-
rations of our own laws on the fubje&, the decifions of
the French courts muft be admitted to have conformed to
the rules prefcribed by their government.

1t has been contended that France is an independent
nation, entitled to the benefits of the law of nations;
and further, that if fhe has violated them, we ought not to
violate them alfo, but ought to remonfirate againft fuch
mifconduét.

Thefe pofitions have never been controverted ; but
they lead to a very different refult from that which they
have been relied on as producing.

The refpet due to France is totally unconneéted with
the danger in which her laws had placed the Amelia ; nor
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is France in any manner to be affeCted by the decree this
court may pronounce. Her intereft in the veffel was
terminated by the re-capture, which was authorized by
the ftate of hoftility then fubfifting between the two na-

'tions. From that time it has been a queftion only be--

tween the Amelia and the re-captor, with which France
has nothing to do.

It is true that a violation of the law of nations by one
power does not juftify its violation by another; but that
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remonitrance is the proper courfe to be purfued, and this®

is the courfe which has been purfued. America did re~

monftrate, moft earneftly remonfirate to France againtt -
the injuries committed- on her; but remonftrance having

failed, {he appealed to a higher tribunal,. and authorized
limited hoftilities. This was not violating the law of na-
tions, but conforming toit. In the courfe of thefe limit-

ed hoftilities the Amelia has been re-captured, and the en-

quiry now is, not whether the conduét of France would

juftify a departure from the law of nations, but what ig

the real law.in the cafe. This dcpends on the danger from
which the has been faved. )

. Much has been faid about the general condut of France
and England on the feas, and it has been urged that the
courfe of the latter has been ftill more injurious than that
of the former. That is 4 confideration not to be taken
up in this caufe. Animadverfions.on either, in the pre-
fent cafe, would be confiderzd as extremely unbecoming
“the judges of this court, who have .only to enquire what
was the real danger in' which the laws of one of the
countries placed the Amelia, and from which fhe has been
freed by her re-capture.

It has been contended that an illegal commiffion to take,
given by France, cannot authorize our veflels to re-take;
that we have no right by legiflation to grant falvage out of
the property of a citizen of Hamburgh, who mighthave
objected to the conditionof thefervice. :

But it is not the authority given by the French govern~

‘ment to capture neutrals, which is legalizing the re-cap-

ture_made by capt. Talbot, it is the ftate of hoftility be~

tween the two nations which is confidered as having au-

thorized that aét. There-capture having been made law-

fully, then the right to falvage, on general principles, de-
‘ F
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pends on the fervice rendered. We cannot prefume this
fervice to have been unacceptable to the Hamburgher, be-
caufe it has bettered his condition ; but a re-capture muft
always be made without confulting the re-captured. The
act is one of the incidents of war, and is in itfelf only
offenfive as againft the enemy. The fubfequent fate of
the re~captured depends on the fervice he has received,
and on other circumf(tances. ‘

To give a right to falvage, it is faid there muft be a
contraét cither exprefs or implied.

.Had Hamburgh been in a ftate of declared war with
France, the re-captured veflels of that city would be ad-
mitted to be liable to pay falvage. If a contrat be ne-
ceflary, from what circumftances would the law, in that
ftate of things imply it? Cledrly from the benefit re-
ceived, and the rifk incurred. If in the atual ftate of
things there was alfo benefit and rifk, then the fame cir-.
cumftances.concur, and they warrant the fame refult.

It is alfo urged that to maintain thisright, the danger
cought not to be merely fpeculative, but muft be imminent
and the lofs certain.

That a mere fpeculative danger will not be fufficient to
entitle a perfon to falvage is unqueftionably true. But
that the danger muft be fuch, that efcape from it by other
means was inevitable, can not be admitted.

In all the cafes ftated by the counfel for the defendant
in error, fafety by other means was poflible, though not
probable. The flames of a fhip on fire might be extin-
guithed by the crew, or by a fudden/tempeft. A fhip
on the rocks might poflibly be got off by the aid of wind
and tides without alliftance from others. A veffel cap-
tured by an enemy might be feparated from her captor,
and if failors had been placed on board the prize, a thou-
{and accidents might poflibly deftroy them ; or they might
even be blown by a ftorm into a port of the country to-
which the prize veflel originally belonged.

it canpot therefore be neceflary that the lofs fhould be
inevitably certain, but it is neceflary that the danger fhould
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be real and imminent, It is believed to have heen fo in
this cafe. The captured veflel was of fuch defcription
that the law by which fhe was to be tried, condemned
her as good prize to the captor.  Her danger then was
real and imminent. - The fervice rendéered her was an
eflential fervice, and the court is therefore of opinion
that the re-captor is entitled to falvage.

The next object of enquiry, is, what falvage ought to
be allowed ? " The captors claim one half the grofs value
of the fhip and cargo. To fupport this claim they rely
on the a& « for the'government of the navy of the United
States,” paffed the 2d of March, 1799. This alt regu-
lates the falvage payable on the fhips and goods belonging
to the citizens of the United States, or to the citizens
or fubjects of any nation in amity with the United States,
re-taken from the enemy. :

It has been contended that the cafe before the court
1s in the very words of the a&. That the owner of the
Amelia is a citizen of a ftate in amity ‘with the United
States, re-taken. from the enemy,. That the defcription
would have been more limited, %a’d the intention of the
a€t been to reftrain its application to a re-captured veflel
belonﬁing to 2 nation engaged with the United States

. agdinft the fame enemy.

The words of the adt would certainly admit of this
conftruétion. '

Againtt it, it hasbeen urged, and we think with great
force, that the laws of the United States ought not, if
it be avoidable, fo to.be conftrued as to infract the com-
mon principles and ufages’ of nations, or the general
doftrines of nationa] law..-If the conftru&ion contend-
ed for be given to the at, it fubjects to the fame rate of
falvage a re-captured neutral, and a re-captured bellige-
rent veflel. Yet, according to the law- of nations, a
neutral is generally to be reftored without falvage.

This argument in the opinion of the court, derives
_great additional weight from the confideration that the
adt in queftion is not temporary, but permanent. It is
not merely fitted to the then exifting ftate of things, and
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Tarsor  calculated to expire with them, but is a regulation apply-
Ve ing to prefent and future times.
SEEmAN.

“—~——" Whenever the danger refulting to captured neutrals
from the laws of France fhould ceafe, then, according
to the principles laid downin this decree, the liability of
re-captured neutrals to the payment of falvage, would,
in conformity with the general law and ufage of nations,
ceafe alfo.  This event might have happened, and proba-
bly did happen, before hoftilities between the United
Sttes and France were terminated by treaty.  Yet, if
this law applies to the cafe, falvage from a re-captured
neutral would ftil] be demandable. :

This act then, if the words admit it, fince it provides
a permanent rule for the payment of falvage, ought te
be conftrued to apply only to cafes in which falvage is
permanently payahle.

On infpeéting the claufe in queftion, the court is ftruck
with the defcription of thofe from whom the veffel is to
be re-taken in order to come within the provifions.of the
aft. The expreflion ufed is the enemy. A veffel re-taken
from the enemy. The enemy of whom? The court
thinks it not unreafonable to anfwer, of both parties.
By’ this conftruction the a& of congrefs will never viow
late thofe principles which we believe, and which it is
our duty to believe, the legiflature of- the United States
will always hold facred. - ‘

If this act does not.comprehend the cafe, then the
court is to decide, on a juft eftimate of the danger from
which the re-captured was faved, and of the rifk attend-
ing the re-taking of the veflel, what is a reafonable fal-
vage. Confidering the circumftances, and confidering
al{o what rule has been adopted in other courts of admi-
ralty, one-fixth appears to be a reafonable allowance.’

It is therefore the opinion of the court, that the decree
of ‘the circuit court, held for the diftri¢t of New-York,
was correét i reverfing the decree of the diftri€t court,
but not corre@ in decreeing the feftoration of the Amelia
without paying falvage. This court; therefore, is of opi-
nion, that the decree fo far as the reftoration of the
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Amelia; without falvage is ordered, ought to be reverfed, Tarmon
and that the Amelia and her cargo ought to be reftored w,

to the claimant, on paying for falvage one-fixth part of Seeman,
the nett value, after deduting therefrom the charges ‘==’
which have been incurred. -

GEORGE WILSON ». RICHARD MASON,
DEVISEE OF GEORGE MASON, Witson
AND v,
RICHARD MASON, DEVISEE OF GEORGE MASON, Mason.

v, Wafte a.nd uh
GEORGE WILSON, iPpropriated

T . o ctucky, in the
‘HESE were writs of error to the diltrict court of year 1780,

the United States, for the diftri® of Kentucky, upoy’ could not be
. lawfully appros

crofs caveats for the fame traét of land. : priated by fur.
. o . Veyalone, withe
The caveat of Wilfon v. Mafon originated in the fu- out a previous

e . s1, legal i
preme court for the diftri®t of Kentucky in.1785, while th%ab::k"z;'gn.

Kentucky was a part of the commonwealth of Virginia, i,

and the record Rates, ¢ that heretofore, viz. ata fupreme A writ of erros
< court for thediftrict of Kentucky, held at Danville in the ipos 2 cavaat,
« faid diftrit, in the month of March, 1785, came George gt cours of
¢« Wilfon and caufed a certain caveat to be entered againft Kentucky dif-
¢ George Mafon, which is in the. following words, viz, tri&, to the

¢ Let no grant iffue to George Mafon, of Fairfax coun- f)‘;"::;“&;‘::;‘
« ty, for 8,300 acres of land, in Jefferfon county, far- gy oo

¢ veyed on the fouth fide of Panther creek, adjoining Netice of an il
¢ another furvey of the-faid Mafon’s, of 8,400 acres, legal “&k’ will
¢ on the upper fide; becaufe the faid George Mafon has ;3 ™ ¢ * ¥
"¢ furveyed the fame contrary to his location, for which A futvey in

¢ caufe, and alfo on account of the vaguenefs of the Kentucky not
¢ entry, George Wilfon claims the fame, or fo much :’;‘t‘“d‘;‘s pgher)
¢ thereof, as interferes with his entry, made on treafury n&?,;d conflie
¢ warrants for 40,026 acres, fpecially made on the gth rutes no'title

¢ d 1 »  whatever; and
day of April, 1784. Entered 25th March, 17857 fofurveyed

. a . remains vacant,

¢ Whereupon; at O&ober term, 1785, 2 fum‘mor}s and liable to be
¢ iffued, commanding the theriff of Fairfax county to appropriated by

- at 1 any perion
¢ fymmon George Mafon te appear at the next March dbog a land-

“ term, to fhew caufe why the 8,300 acres thould not be varrane.



